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Rural/Nonrural Review Team, 786-3822 
Federal Subsistence Board      June 16, 2008 
  

THRESHOLD ANALYSIS 

 RURAL/NONRURAL REVIEW REQUEST FOR RECONSIDERATION RFR07-01 

 
ISSUE 
 
The State of Alaska submitted a request dated July 6, 2007 (Appendix A) that the Federal Subsistence 
Board (Board) reconsider its decisions published as final regulations on May 7, 2007, regarding rural and 
nonrural determinations pursuant to 36 CFR 242.15 and 50 CFR 100.15, and modify regulations found at 
36 CFR 242.23 and 50 CFR 100.23.  The Board took final action on this matter at a public meeting 
December 12-13, 2006, in Anchorage.  The request was received within the time required by Federal 
subsistence regulations. 
 
The State’s request for reconsideration (RFR) alleges the Board did not review all available information 
and did not consistently apply regulatory standards in evaluating communities and aggregation of areas 
throughout the state.  The State says procedural errors improperly limited the communities and areas that 
were reviewed and the evidence considered in the reviews.  The State contends this resulted in failure to 
consider readily available information, substantive error in the Board’s determinations, and failure to 
comply with the Board’s regulatory standards.  The Board’s determinations with regard to Kenai 
Peninsula road system communities were noted in particular. 
 
BACKGROUND 
 
Regulatory History 
 
Federal subsistence regulations at 36 CFR 242.15 and 50 CFR 100.15 describe procedures for the Board 
to make and review rural/nonrural determinations.  Those regulations stipulate that rural determinations 
shall be reviewed on a 10-year cycle, commencing with the publication of the year 2000 census.  OSM 
(2006a) provides a summary of relevant regulations and describes the process undertaken to comply with 
the requirement to conduct the decennial review. 
 
Existing Federal Regulations 
 
Existing rural/nonrural determinations, following the final rule published May 7, 2007, are described in 
Federal subsistence regulations at 36 CFR 242.23 and 50 CFR 100.23.  OSM (2006a) provides a 
description of rural/nonrural determinations that had been in place prior to the completion of the 
decennial review.  
 

Regulatory Language Regarding Requests for Reconsideration  

The applicable regulatory language associated with requests for reconsideration can be found in 
Appendix B.     

PRELIMINARY ASSESSMENT OF REQUESTER’S CLAIMS 

The Board uses three criteria to evaluate a request for reconsideration.   
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Criterion 1.  Information previously not considered by the Board. 

The claim identified below as Claim 2.1 raises aspects regarding both information not previously 
considered by the Board and that the existing information used by the Board is incorrect. 

 

Criterion 2.  The existing information used by the Board is incorrect. 

Claim 2.1 

The Board did not use available information to aggregate communities and areas in a reasonable and 
consistent manner. 
 
Preliminary assessment of claim 2.1  

Federal subsistence management regulations pertaining to rural/nonrural determinations require that 
communities and areas that are economically, socially, and communally integrated be considered in the 
aggregate.  The three indicators the Board directed staff to use in the evaluation of groupings were subject 
to public comment early in the review process (e.g. OSM 2005a), and were described again in the 
proposed rule (71 Fed. Reg. at 46418), but are not in themselves regulatory standards.  The Board has the 
latitude to develop and provide analytical guidance to staff in order to effectively implement regulations. 
 
Numerous opportunities were provided for comment throughout the decennial review of rural/nonrural 
determinations, and were outlined in a report by OSM dated June 23, 2006 (OSM 2006a:3), as follows: 
 
“The comment and recommendation periods, meetings of the Board, and staff reports associated with 
implementation of this first decennial review of rural determinations are as follows: 
 

•  February-March, 2005:  Public comment and Council recommendation period on the process as it 
is initiated. 

 
•  July, 2005:  Board work session to propose a list of communities for further analysis and the 

review process to be used.  A written staff report is presented on public comments and Council 
recommendations received and the initial staff review of existing rural determinations (OSM 
2005b). 

 
•  August-October, 2005:  Public comment and Council recommendation period on Board-proposed 

list of communities for further analysis. 
 

•  December, 2005:  Board public meeting to decide upon an approved list of communities for 
further analysis.  A written staff report is presented on public comments and Council 
recommendations received, and the staff evaluation (OSM 2005c). 

 
•  June, 2006:  Board to develop a proposed rule to solicit public comments and Council 

recommendations on proposed rural/nonrural status of communities in Alaska.  A written staff 
report on the detailed staff analyses is to be provided (this report). 

 
•  August-October, 2006:  Public comment and Council recommendation period on proposed rule. 

 
•  December, 2006:  Board public meeting to approve final rule, deciding upon the rural/nonrural 
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status of communities in Alaska.  A written staff report will be provided on public comments and 
Council recommendations received on the proposed rule, and the staff evaluation.” 

 
By the time of the Board’s public meeting on December 6-7, 2005, at which communities and areas were 
to be assigned for further analysis, the intended method for analyzing the grouping and rural/nonrural 
status of communities and areas had been well publicized, but the requester did not then express any 
particular concern with that methodology.  On the last day of that meeting, then-ADF&G Deputy 
Commissioner Wayne Regelin, serving as the State Liaison to the Board, had the following exchange 
with then-Board Chair Mitch Demientieff (Board Transcript, December 7, 2005: 125): 
 
“CHAIRMAN DEMIENTIEFF:  Okay, I declare that public testimony is over, okay, so we're ready to 
move on in the agenda.  State comments.  
 
MR. REGELIN: Thank you, Mr. Chairman.  The State of Alaska is pleased that the Federal Subsistence 
Board is undertaking this review.  We realize that communities are not static and their characteristics can 
change over time.  We believe that a detailed analysis of all of the communities that were preliminary 
(sic) identified is warranted and recommend that we go through and complete all 10 of these communities 
and areas on (sic) for further analysis and will make specific comments on individual areas at a later date.  
Thank you.”   
 
Comments and recommendations addressing the indicators used in the evaluation of groupings were duly 
considered.  A report by OSM dated November 27, 2006 (OSM 2006b), was made available to the Board 
and public prior to Board action on the final rule that provided a summary of Council recommendations 
and public comments on the proposed rule.  Actions on the final rule were taken in a public meeting on 
December 12-13, 2006.  Full verbatim copies of comments received were made available to the Board 
and public at that meeting.  The Board found sufficient informational basis for making community 
grouping and status determinations as described in the final rule. 
 
The requester examines the case of communities on the Kenai Peninsula at length in the request for 
reconsideration, and advocates for a differing evaluation and an alternative conclusion.  In developing the 
proposed rule, the Board made use of the analysis of communities and areas conducted by Federal staff as 
reported by OSM (2006a) using the analytical guidelines approved by the Board.  While the guidelines 
the Board used to evaluate the grouping of communities may not represent the only way the question 
could be approached, it is nonetheless a legitimate approach that builds upon the methodology used to 
make the initial determinations. 
 
The existing determinations on the Kenai Peninsula, entering this decennial review, consisted of the 
defined nonrural Kenai Area, Homer Area, and Seward Area groupings, with all other places considered 
rural.  The purpose of using the grouping indicators of proximity/road connectedness, shared high school 
attendance area, and 30% worker commuting level, as directed by the Board, in this case was to evaluate 
the indications of whether a subject community under analysis should be considered integrated with one 
of the three existing groupings.  The question, for example, is whether 30% or more of the workers from 
the subject community commute to one of the particular nonrural areas, as an indicator of an integrated 
relationship with that nonrural area.  The question is not whether in sum 30% or more of the workers from 
the subject community commute to a range of nonrural places.   
 
Specifically, the Board tasked staff to examine whether Clam Gulch should be excluded from the nonrural 
Kenai Area, and whether Fox River and Happy Valley should be included in the nonrural Homer Area 
(OSM 2006a).  The staff analysis work that followed indicated that Clam Gulch should not be excluded 
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from the nonrural Kenai Area, and that Fox River and Happy Valley should not be included in the 
nonrural Homer Area, but that Fritz Creek East (excluding Voznesenka) should be included in the 
nonrural Homer Area, and that a case could be made to either include or exclude the North Fork Road 
(OSM 2006a).  The Board’s assignment in this specific case, then, was an examination of the 
communities and areas surrounding two independent nonrural groupings along the road system on the 
Kenai Peninsula.  It was not to initiate integration of the entire road system in collective relationship to 
those two nonrural groupings forming north and south anchors. 
 
The three criteria the Board directed staff to apply to the evaluation of the grouping of communities for 
this decennial review were made known to the public in advance of their application and comments were 
requested from the public.  The staff work was consistent with Board direction, and Board rule-making 
was in conformance with the requirements of the Administrative Procedure Act.  New approaches to the 
grouping of communities are, at this point in time, more relevant as input to the next decennial review of 
rural/nonrural determinations, which is to be taken up using 2010 census data. 
   
There does not appear to be merit to this claim. 
 

Criterion 3.  The Board’s interpretation of information, applicable law, or regulation is in error or 
contrary to existing law. 

Claim 3.1 

The Board improperly limited the area of its review. 
 
Preliminary assessment of claim 3.1  

The Federal review of existing rural/nonrural determinations, from the beginning, included multiple 
opportunities for input from the Subsistence Regional Advisory Councils, the State of Alaska, and the 
public.  Input requesting adjustment in the scope of the review was duly considered.   

 
Board assignment of communities and areas for further analysis was made in a public meeting December 
6-7, 2005.  At the executive session on June 22, 2006, the Board developed the proposed rule, the release 
of which activated an extensive public comment period, including Board public hearings in four 
communities.  A report (OSM 2006b) was made available to the Board and public prior to Board action 
on the final rule that provided a summary of Council recommendations and public comments on the 
proposed rule.   
 
Actions on the final rule were taken in a public meeting on December 12-13, 2006.  Full verbatim copies 
of comments received, as well as summaries, were made available to the Board and public at that 
meeting.  All communities and areas in Alaska were considered in the course of this review, and changes 
in rural/nonrural status adopted by the Board were the decision of the Board in conformance with proper 
rulemaking procedures. 
 
There does not appear to be merit to this claim. 
 

Claim 3.2 

The Board improperly limited the scope of its aggregation review. 
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Preliminary assessment of claim 3.2  

Federal subsistence management regulations pertaining to rural/nonrural determinations require that 
communities and areas that are economically, socially, and communally integrated be considered in the 
aggregate.  The three indicators the Board directed staff to use in the evaluation of groupings were subject 
to public comment early in the review process (e.g. OSM 2005a), and were described again in the 
proposed rule (71 Fed. Reg. at 46418), but are not in themselves regulatory standards.  The Board has the 
latitude to develop and provide analytical guidance to staff in order to effectively implement regulations. 
 
Comments and recommendations addressing the indicators used in the evaluation of groupings were duly 
considered.  OSM (2006b) provided a summary of Council recommendations and public comments on the 
proposed rule, and this was made available to the Board and public prior to Board action on the final rule.  
Actions on the final rule were taken in a public meeting on December 12-13, 2006.  Full verbatim copies 
of comments received were made available to the Board and public at that meeting. 
 
There does not appear to be merit to this claim. 
 

SUMMARY 

The State of Alaska submitted a request that the Federal Subsistence Board reconsider its decisions 
published as final regulations on May 7, 2007, regarding rural and nonrural determinations, and modify 
regulations.  The Board took final action on this matter at a public meeting December 12-13, 2006, in 
Anchorage.  The request was received within the time required by Federal subsistence regulations.  The 
State said the Board did not review all available information and did not consistently apply regulatory 
standards in evaluating communities and aggregation of areas throughout the state.  The State further said 
that procedural errors limited the communities and areas that were reviewed and the evidence considered 
in the reviews.  The State contends that this resulted in a failure to consider readily available information 
and substantive error in the Board’s determinations, which are said to not comply with the Board’s 
regulatory standards.  Kenai Peninsula road system communities were noted in particular.   
 
The State’s RFR made three claims, one of which was categorized in this threshold analysis under 
criterion 2 (the existing information used by the Board is incorrect), and two of which were categorized 
under criterion 3 (the Board’s interpretation of information, applicable law, or regulation is in error or 
contrary to existing law).  This threshold analysis finds that there does not appear to be merit to any of 
these three claims. 
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DEPARTMENT OF FISH AND GAME 
 

OFFICE OF THE COMMISSIONER

 

 
SARAH PALIN, GOVERNOR 
 
 
P.O. BOX 115526 
JUNEAU, AK   99811-5526 
PHONE: (907) 465-4100 
FAX: (907) 465-2332 
 

 
July 6, 2007 
 
 
 
Mr. Mike Fleagle, Chairman 
Federal Subsistence Board 
Office of Subsistence Management 
U.S. Department of the Interior 
3601 C Street, Suite 1030 
Anchorage, AK  99503 
 
Dear Mr. Fleagle: 
 
As provided in Subpart B, 36 CFR §242.20 and 50 CFR §100.20, of the Subsistence Management 
Regulations for Public Lands in Alaska, the Alaska Department of Fish and Game hereby requests 
the Federal Subsistence Board to reconsider its decision on April 26, 2007, first published as final 
regulations at 72 Federal Register 25688 on May 7, 2007.  These final regulations make rural and 
non-rural determinations pursuant to 50 CFR §100.15 and 36 CFR 242.15 and modify regulations 
found at 50 CFR 100.23 and 36 CFR 242.23.   
 
Reconsideration is requested because the Board did not review all available information and did not 
consistently apply regulatory standards in evaluating communities and aggregation of areas 
throughout the state.  As illustrated by readily available information for Ninilchik and Happy 
Valley, procedural errors limited the communities and areas that were reviewed and the evidence 
considered in the reviews, resulting in failure to consider readily available information and 
substantive error in the Board’s determinations which do not comply with the Board’s regulatory 
standards.   
 
The enclosed Request for Reconsideration details the reasons that the Federal Subsistence Board 
should grant our request to more thoroughly and consistently evaluate the treatment and aggregation 
of communities throughout the state, and in particular Kenai Peninsula road system communities. 
 
Sincerely, 

 
Denby S. Lloyd 
Commissioner 
 
Enclosure 
 



REQUEST FOR RECONSIDERATION 
OF FEDERAL SUBSISTENCE BOARD RURAL AND NONRURAL 

DETERMINATIONS 
 

State of Alaska 
July 6, 2007 

 
Introduction 
 

The State of Alaska, through the Alaska Department of Fish and Game (Department), 
respectfully requests that the Federal Subsistence Board (Board) reconsider its decision of April 
26, 2007, first published at 72 Fed. Reg. 25688 (May 7, 2007), which makes rural and nonrural 
determinations pursuant to 50 C.F.R. §100.15,1 and modifies regulations found at 50 C.F.R. 
§100.23.  Reconsideration is required in order for the Board to more thoroughly and consistently 
evaluate the treatment and aggregation of communities throughout the state and particularly to 
aggregate additional Kenai Peninsula road system communities. 

 
The Board improperly limited the communities and areas subject to its rural/nonrural 

review and the scope of that review based on staff recommendations and public comment 
received prior to noticing of a proposed regulation.  During the regulatory comment period, the 
Board then failed to expand the areas subject to review and the scope of its analysis to comply 
with its regulatory requirements despite receiving requests to do so and despite the fact that its 
regulatory notice was broad enough to allow such expansion.  As a result of unreasonably 
limiting the communities and areas subject to analysis and scope of its review, the Board failed 
to consider important and readily available information indicating that additional communities, 
particularly communities on the Kenai Peninsula road system, should be aggregated and 
considered non-rural.  The Board’s decision was in error, based on incomplete and incorrect 
information, and was contrary to existing law. 

 
Record and Grounds for Reconsideration 

 
This Request for Reconsideration (RFR) is based on the entire public record developed 

by the Board and all written and oral comments provided to the Board as part of its Decennial 
Review of Rural Determinations, which culminated in the Board’s decision of April 26, 2007, 
first published at 72 Fed. Reg. 25688 (May 7, 2007).  Special emphasis is placed on the Board’s 
proposed rule of August 14, 2006, and those portions of the record responding to the proposed 
rule.  The Board is especially referred to Department written comments of October 26, 2006, 
(Attachment 1) and Department oral comments (Transcript pp. 132-135).  Those entire grounds 
and comments are incorporated herein by reference and are supplemented by explanations below 
and by the Affidavit of Dr. James Fall (Attachment 2).  The latter explanation and affidavit 
outline some of the additional information supporting further aggregation of Kenai Peninsula 
communities that would have been available for the Board had it properly chosen to expand the 

                                                 
1  Regulations are mirrored at 50 C.F.R. 100 and 36 C.F.R. 242; all citations herein will be to 50 
C.F.R. Part 100 but will apply equally to the mirror regulation at 36 C.F.R. Part 242. 
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area and scope of its review as requested by public comments. 
 

Without waiving any of the grounds incorporated by reference above, the primary issues 
requiring reconsideration are as follows: 

 
Claim 1 – The Board Improperly Limited the Area of its Review 
 

 Board regulations require periodic review of all rural determinations on a ten-year cycle.  
50 C.F.R. §100.15(b).  The Board, prior to commencement of the regulatory process, improperly 
met in executive session and limited the area of its review based on federal staff analysis and 
nonregulatory scoping,2 without providing full public notice and comment through federal 
register publication.  The Board then failed to respond reasonably to comments received during 
the official public notice period which requested evaluation of additional communities and 
areas.3  Instead, the Board argued that such comments should have been raised prior to the 
regulatory notice.4  The Board cannot reasonably reject comments made during an official 
regulatory public comment period merely because the comments were not submitted prior to the 
official public notice of the proposed regulation. 
 
 The Board’s regulatory notice clearly communicated that the Board might make changes 
to the proposed rule as part of developing a final rule.  71 Fed. Reg. at 46421.  The Board used 
this ability inconsistently.  For example, the draft rule proposed changes to boundaries of both 
the Kenai and Homer nonrural areas, but the Board rejected public comments requesting 
expansion of its consideration in these areas.  However, the Board departed from its originally 
proposed action with regard to aggregation of Saxman into the Ketchikan nonrural area and with 
regard to aggregation of Chiniak, Pasagshak, and Anton Larson into the Kodiak area.5  The 
Board could have responded to comments and departed from its originally proposed action to 
consider aggregation and rural/nonrural status of other communities.  If the Board had engaged 
in such consideration (illustrated below using the example of Happy Valley and Ninilchik), 
information was available demonstrating that aggregation of additional communities on the 
Kenai Peninsula road system is warranted. 

 
Claim 2 – The Board Improperly Limited the Scope of its Aggregation Review 

 
Board regulations require that “communities or areas which are economically, socially, 

and communally integrated” be considered in the aggregate.  50 C.F.R. §100.15(a)(6).  The 
Board has not adopted more detailed regulations limiting the manner in which economic, social, 

                                                 
2  See, e.g., Decennial Review of Rural Determinations:  A Report to the Federal Subsistence 
Board on Initial Comments Received and Considerations for Further Analysis (June 22, 2005); 
71 Fed. Reg. 46416 (August 14, 2006) (Proposed Rule:  Nonrural Determinations); 72 Fed. Reg. 
25,688, 25689 (May 7, 2007)(Final Rule). 
3  See, e.g., State Comments (Attachment 1) at 4, 6-7. 
4  See, e.g., 72 Fed. Reg. at 25,691. 
5  Compare 71 Fed. Reg. at 46,420 and 72 Fed. Reg. at 25,695. 
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and communal integration can be shown.  See 50 C.F.R. §100.15.  Nevertheless, the Board, prior 
to commencement of the regulatory process, limited the scope of its analysis by deciding to rely 
on three criteria without providing full public notice and comment through federal register 
publication indicating that it intended to modify its regulatory standards.6  This limitation was, 
thus, improper.  The Board modified one non-regulatory criterion formerly used by the Board7 
and eliminated two others.8  The Board did not explain how these prior criteria could simply 
become irrelevant to its analysis; therefore, this modification and elimination of criteria was 
arbitrary.  Then, as described in Claim 1, the Board failed to respond reasonably to comments 
received during the official public notice period which would have required expansion of the 
scope of its aggregation analysis to include other measures of whether a community or area is 
economically, socially, and communally integrated.9  Instead, the Board argued that the method 
to be used “had been described and subjected to public comment” prior to the regulatory notice.10  
The Board cannot reasonably reject comments made during an official regulatory public 
comment period merely because the comments were not submitted prior to the official public 
notice of the proposed regulation, and the Board cannot reasonably limit its analysis to specific 
nonregulatory criteria when its regulations require a broader analysis. 

 
Claim 3 – The Board Did Not Use Available Information to Aggregate Communities 

and Areas in a Reasonable and Consistent Manner 
 
As a result of improperly limiting the area and scope of its aggregation review, the Board 

did not use available information that would have provided evidence of economic, social, and 
communal integration and did not aggregate communities in a reasonable and consistent manner.  
For example, the Board did not aggregate some communities on the Kenai Peninsula road system 
despite the existence of substantial evidence demonstrating that these communities are 
economically, socially, and communally integrated, but the Board did aggregate other areas on 

                                                 
6   See, e.g., 71 Fed. Reg. at 46,418.  The three criteria chosen by the Board were:  (1) proximity 
and road accessibility, (2) common high school attendance areas, and (3) whether 30% or more 
of the working people commute from one community to another.   
7   The Board changed the “commuting” criterion from 15% to 30%, doubling the amount of 
commuting necessary to satisfy the criterion, with no justification other than the fact that 30% is 
used as a criterion by the U.S.D.A. Economic Research Service.  See Decennial Review of Rural 
Determinations, Report of June 22, 2005 at 7. 
8   The Board replaced a criterion of sharing a common school district with sharing a common 
high school attendance area, based entirely on arguments previously received from the public 
that that attendance in a common school district “often reflects political or administrative 
boundaries rather than social integration,”  see, e.g., Decennial Review of Rural Determinations, 
Report of June 22, 2005 at 8, and ignoring the fact that nonrural areas (i.e. Kenai nonrual area) 
and even individual communities (i.e. Anchorage, Fairbanks) may contain multiple high schools.  
The Board also eliminated the criterion of “daily or semi-daily shopping trips” arguing that it 
lacked data on this issue. Id. 
9   See, e.g., State Comments (Attachment 1) at 1, 5-10. 
10  See, e.g., 72 Fed. Reg. at 25,691. 
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the Kenai Peninsula road system that have similar characteristics.  This failure to review areas 
and consistently review aggregation resulted in situations where one household is rural and a 
neighboring similarly situated household is nonrural and where nonrural students attend rural 
schools and rural students attend nonrural schools. 
 

One Example:  Information available but not considered or consistently applied 
for Happy Valley and Ninilchik within the Kenai Peninsula road system area 
 

In order to demonstrate that additional information relating to social, economic, and 
communal integration was available but not considered or consistently applied by the Board, the 
Department commissioned an analysis of the Board’s determination with respect to Happy 
Valley and Ninilchik as examples of Kenai road system communities that were not aggregated.  
Preliminary findings provided to the Department were reviewed by Dr. James Fall, leading him 
to conclude that “additional information was available” and that “existing information should 
have been analyzed further.”  Attachment 2 at ¶ 5.  Dr. Fall also concludes that analysis of this 
information supports aggregation of Happy Valley and Ninilchik into a Kenai Peninsula road 
system area, both through the three factors recognized by the Board and through other evidence 
of economic, social, and communal integration.  Id. at ¶¶ 6-14.  Further, based on his experience 
and knowledge of the Kenai Peninsula, Dr. Fall indicates that he believes the information which 
was available but not considered by the Board regarding Happy Valley and Ninilchik “is not 
unusual for Kenai Peninsula Borough road system communities” and similar information is 
available for other communities if an analysis is done. Id. at ¶ 15. 

 
The Board did not consider whether Ninilchik and Happy Valley were economically, 

socially, and communally integrated with the rest of the Kenai Peninsula Borough road system.  
Instead, the Board focused its narrow examination on whether these communities should be 
aggregated with other specific communities – never getting beyond a preliminary review for 
Ninilchik and only evaluating Happy Valley with regard to Homer.  See, e.g., Decennial Review 
of Rural Determinations, Report of June 22, 2005 at 14-17; Rural Determinations Decennial 
Review, Analysis of Communities and Areas at 23-26, 31-36 (June 23, 2006); see also, 
Attachment 2 at ¶ 6.  Important information was readily available, which if analyzed, would have 
provided significant evidence of economic, social, and communal integration by these two 
communities with the Kenai Peninsula road system area.  See Attachment 2 at ¶¶ 6-12. 

 
1. The “Commuting” Criterion 
 
First, the Board should fully consider its “commuting” criterion.  The Board’s analysis 

provided no reason for considering the prior-used 15% commuting level to no longer be 
significant or for requiring that the criterion be met with regard to commuting to a single 
community.   

 
For Ninilchik, available data would have shown at least a 16.2% commuting rate from 
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Ninilchik to the Kenai area, exceeding the Board’s prior 15% criterion.11  Available data would 
also have shown a 5.2% commuting rate from Ninilchik to Homer and a 14.2% commuting rate 
to other unknown areas in the Kenai Peninsula.  Thus, a total of 35.6% of Ninilchik workers 
commute to areas of the Kenai Peninsula outside of Ninilchik and Happy Valley.  An additional 
22.4% of Ninilchik residents commute through nonrural areas because their employment is 
outside the Kenai Peninsula.  Attachment 2 at ¶ 8.  Available information not considered by the 
Board shows that only 41.2% of Ninilchik workers are employed within Ninilchik or Happy 
Valley. Id.  If the Board’s “commuting” criterion had been fully analyzed with respect to 
Ninilchik, the Board would have recognized that the commuting criterion was not only fully met, 
it was greatly exceeded.12 

 
For Happy Valley, the Board looked only at the possibility of aggregation with Homer 

and found that the commuting criterion was not met because 14.4% of Happy Valley workers 
were believed to commute to the Homer Area.13  The Board did not examine other available 
information regarding commuting by Happy Valley workers.  For example, census data were 
available showing that 84.7% of Happy Valley workers are employed outside of Happy Valley 
and 38.9% have a commute of 25 minutes or more while 16.6% have a commute of 45-59 
minutes.  See Attachment 2 at ¶ 8.  The high level of commuting and long commute time show 
that a large percentage of Happy Valley workers must be working in nonrural areas or traveling 
through nonrural areas to get to their places of work.14  If the Board’s “commuting” criterion had 
been fully analyzed for Happy Valley with respect to the Kenai Peninsula road system as a whole 
rather than just commuting to Homer, the Board would have recognized that the commuting 
criterion was fully met. 

 
2. The “School Attendance" Criterion. 
 
Second, the Board’s “school attendance” criterion should be considered more fully.  The 

Board’s analysis provided no reason for considering the new “common high school attendance 
area” criterion to the complete exclusion of the prior “common school district” criterion which 

                                                 
11  Attachment 2 at ¶ 8.  Place of work data for Ninilchik is based in part on zip code and thus 
includes part of Happy Valley.  Id. 
12  Notably in other areas of the State the Board did not even require that the commuting criterion 
be fully met; the Board included the Coast Guard Base CDP in the Kodiak area despite evidence 
indicating that only about 11% of base residents were employed in Kodiak City and only 10% of 
base workers were residents of Kodiak City.  See 72 Fed. Reg. at 25,695; Rural Determinations 
Decennial Review, Analysis of Communities and Areas at 45 (June 23, 2006). 
13   72 Fed. Reg. at 25,694.  Exact place of work is not easily determinable for Happy Valley 
residents because some of the available information is based on zip code and thus data regarding 
parts of Happy Valley are aggregated with Ninilchik while other parts are aggregated with 
Anchor Point. 
14  Mapquest.com shows that Happy Valley is located approximately 28.3 miles (34 minutes) 
from the actual boundaries of Homer and 46.69 miles (55 minutes) from Soldotna (the Homer 
and Kenai nonrural areas starting at Anchor Point and Clam Gulch are even closer). 



Request for Reconsideration of Nonrural Determinations Page 6 of 9 
State of Alaska 
July 6, 2007 
 
was still relevant.  The Board’s only explanation for changing this criterion was that the public 
had commented that the school district boundaries “often reflect political or administrative 
boundaries rather than social integration.”  See, e.g., 72 Fed. Reg. at 25,690.  The Board ignored 
the fact that common political and administrative boundaries can be viewed as a strong indicator 
of social integration, perhaps an even stronger indicator than common high school attendance 
since many areas have more than one high school.  The Board’s prior criterion would have been 
fully satisfied with regard to both Ninilchik and Happy Valley because they are in the Kenai 
Peninsula Borough School District.  See Attachment 2 at ¶ 9.  Further, an analysis of Ninilchik 
and Happy Valley15 with regard to the Kenai Peninsula road system area would have indicated 
that even the Board’s new criterion is met because high school students in the Clam Gulch CDP, 
which is part of the Kenai nonrural area, are in the attendance area for the Ninilchik high school, 
and students in a portion of the Homer nonrural area are also within the Ninilchik school 
attendance area.  Id.  If the Board’s “school attendance” criterion had been fully analyzed with 
respect to Ninilchik and Happy Valley, the Board would have recognized that the criterion was 
fully met.16 

 
3. The “Proximity and Road Accessibility” Criterion 

 
The Board’s first listed criterion, “proximity, and road accessibility” cannot reasonably 

be disputed,17 and the other two criteria recognized by the Board are fully met, as described 
above.  Thus, full analysis of available information would have resulted in aggregation of 

                                                 
15  Happy Valley students are within the Ninilchik High School attendance area, but under Kenai 
Peninsula Borough School District policies may also attend high school in Homer. 
16   Notably in decisions the Board did make, it did not stringently apply the attendance criterion.  
The Board aggregated the North Fork Road area into the Homer nonrural area based on 
attendance of a majority of the students, despite the fact that it is in both the Nikolaevsk and 
Homer school districts and despite the fact that some students attended Ninilchik High School.  
See, e.g., 72 Fed. Reg. at 25,694; Rural Determinations Decennial Review, Analysis of 
Communities and Areas at 33 (June 23, 2006).  The Board aggregated Chiniak with Kodiak 
despite the fact that it has its own high school through 10th grade, only 40 % of Chiniak high 
school students attend high school in Kodiak, and this requires a commute of 45 miles one-way 
including 14 miles of unpaved road.  72 Fed. Reg. at 25,695; Rural Determinations Decennial 
Review, Analysis of Communities and Areas at 48 (June 23, 2006).  Further, the Board 
aggregated Ketchikan, Saxman, the road connected Ketchikan area, and some nearby areas 
connected only by boat despite the fact that students within these areas may attend separate high 
schools within Ketchikan.  72 Fed. Reg. at 25,695; Rural Determinations Decennial Review, 
Analysis of Communities and Areas at 71 (June 23, 2006). 
17  Ninilchik and Happy Valley are located along the Sterling Highway between Homer and 
Soldotna with Ninilchik adjacent to Clam Gulch in the nonrural Kenai area and Happy Valley 
adjacent to Anchor Point in the nonrural Homer area.  Mapquest.com searches show that the 
commute from Ninilchik to either Homer or Soldotna is no longer than the commutes from 
Palmer to Anchorage; with Happy Valley even closer to Homer and still within less than an hour 
of Soldotna in the Kenai nonrural area. 
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Ninilchik and Happy Valley into a Kenai Peninsula road system area.   

 
4.   Other Evidence of Economic, Social, and Communal Integration 

 
Ninilchik’s economic, social, and communal integration with the rest of the Kenai 

Peninsula is further demonstrated by additional information which was available but not 
analyzed as part of the Board’s determination process.  As noted by Dr. Fall, the Board did not 
consider business license data or conduct a population threshold analysis to examine the 
diversity and economic interdependence of Ninilchik and other Kenai Peninsula road system 
communities.  See Attachment 2 at ¶ 10.  An analysis of this information would have shown that 
Ninilchik has an unusually diverse economy for a community of its size and has experienced a 
level of economic growth that can only be reached or maintained because of the flow of money 
from outside the community which results from its integration with the rest of the road connected 
portion of the Kenai Peninsula.18 

 
This demonstration of Ninilchik’s integration with the rest of the Kenai Peninsula road 

system area would have been further bolstered by looking at developed residential property land 
ownership patterns which show that less than 50% of developed residential properties in 
Ninilchik and Happy Valley are owned by residents of those communities, with 15% owned by 
other Kenai Peninsula Borough residents, 21% by other state residents, and 16% by nonresidents.  
Attachment 2 at ¶ 12. 

 
Similarly, the Board did not consider the economic, social, and communal integration 

demonstrated by the larger boundaries of the Ninilchik Alaska Native Village Statistical Area 
(ANVSA) and the “Ninilchik Tribal Territory” or the presence of Ninilchik Tribal members 
within this larger area.  See Attachment 2 at ¶ 11.  The ANVSA includes the entire Homer 
nonrural area and extends north to include the Clam Gulch and Cohoe CDPs within the Kenai 
nonrural area.  Within this large portion of the Kenai Peninsula road system and nonrural area, 
the Ninilchik Tribe administers a wide variety of programs and services for Alaska Native and 
American Indian residents.19  The “Ninilchik Tribal Territory,” described at www.ninilchiktribe-
nsn.gov (July 2007), includes everything in the ANVSA and the lands on the west side of Cook 
Inlet, stretching from the Kasilof River to Kachemak Bay.  The Board’s own analysis of 
FRFR06-09 shows that 333 Ninilchik tribal members reside within this larger “tribal territory,” 
while Census 2000 data show that only 108 Alaska Natives or American Indians reside in 
Ninilchik and 30 in Happy Valley.  If the Board’s information regarding the number of Ninilchik 
Tribe members within the larger “tribal territory” is correct, there are more Ninilchik Tribe 
members within the Kenai Peninsula area outside of the Ninilchik/Happy Valley area than inside 

                                                 
18  Id.  This integration and interdependence is further illustrated by the fact that some businesses 
bill Ninilchik as “the heart of recreation” on the Kenai Peninsula and offer services on the Kenai 
River and in Homer and Seward, as well as providing services closer to Ninilchik.  See, e.g., 
http://www.deepcreekcustompacking.com/fishing.html (July 2007). 
19  See Attachment 2 at ¶ 11.  Programs and services include healthcare, vision and dental 
services, housing and energy assistance as well as other programs and services. 



Request for Reconsideration of Nonrural Determinations Page 8 of 9 
State of Alaska 
July 6, 2007 
 
it, and, given the geography and population patterns of the area, most of those members outside 
the Ninilchik/Happy Valley area are almost certainly in nonrural areas.  Thus, both the larger 
ANVSA administered by Ninilchik and the larger “Ninilchik Tribal Territory” provide 
significant evidence, not considered by the Board, of economic, social, and communal 
integration of the Ninilchik Tribe with Alaska Natives and American Indians in the Kenai 
Peninsula road system area south of the Kasilof, including portions of the Kenai nonrural area 
and all of the Homer nonrural area. 

 
As also indicated by Dr. Fall, the Board did not consider a number of other factors 

demonstrating economic, social, and communal integration.  These omitted factors include:  (1) 
reliance on a common utilities for electricity, phone, and internet service; (2) reliance on a 
common landfill with most of the Kenai Peninsula; (3) reliance on common hospitals and 
pharmacies with Homer and Soldotna; (4) shared commercial and sport fishing grounds and 
facilities; (5) common commercial fishing patterns which involve moving vessels from port to 
port within the Peninsula and using common harbors on a seasonal basis; and (6) common retail 
shopping and service areas.  Attachment 2 at ¶ 13.  All of these factors if considered by the 
Board would clearly demonstrate economic, social, and communal integration and that Ninilchik 
and Happy Valley should be aggregated into a Kenai Peninsula road system area. 
 
 Analysis of other communities on the Kenai Peninsula road system is likely to reveal 
similar information not previously considered by the Board demonstrating economic, social, and 
communal integration.  See Attachment 2 at ¶ 15.  Aggregation of these communities, pursuant 
to the Board’s regulations at 50 C.F.R. §100.15(a)(6) is thus required and will eliminate the 
arbitrary divisiveness caused by applying one set of rules to one individual and another set of 
rules to a neighbor or classmate who depends on the same resources for both recreation and food. 

  
Regulatory Bases for Reconsideration. 
 

According to regulation, the Board will reconsider a Board action if any one of three 
reasons exists:  (1) information exists that was not previously considered by the Board; (2) 
information used by the Board in making its determination was incorrect; or (3) the Board’s 
interpretation of information, applicable law, or regulations was in error or contrary to existing 
law.  The above described claims all involve new information that was not considered by the 
Board.  In addition, all claims involve incorrect information resulting from the Board’s arbitrary 
limitations and inconsistent application of overly restrictive area and scope of analysis.  
Furthermore, to the extent that the Board considered selective information pertinent to each of 
these claims, the Board’s interpretation of that information, applicable law, or regulations was in 
error or contrary to existing law and warrants reconsideration on each claim. 
 
Conclusion. 
 

The Board is respectfully requested to reconsider its arbitrary and capricious final 
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decision of April 26, 2007,20 in order to more thoroughly and consistently evaluate the treatment 
and aggregation of communities, using available information that was previously not considered 
by the Board and particularly to aggregate additional Kenai Peninsula road system communities. 
 
      STATE OF ALASKA 
      DEPARTMENT OF FISH AND GAME 
 

DATED: _____July 6, 2007______ ________ ___________ 
     DENBY S. LLOYD, COMMISSIONER      
 
Attachments 
 

                                                 
20  72 Fed. Reg. 25,688 (published May 7, 2007) making rural and nonrural determinations 
pursuant to 50 C.F.R. §100.15 and amending regulations at 50 C.F.R. §100.23. 















































































 

 

APPENDIX B:  Federal subsistence management program regulatory language regarding requests for 
reconsideration.  

Subsistence management regulations at 36 CFR Part 242 and 50 CFR Part 100, state the following 
regarding requests for reconsideration. 
 
§ _____.20 Request for reconsideration. 

(a) Regulations in subparts C and D of this part published in the Federal Register are subject to 
requests for reconsideration.   

(b) Any aggrieved person may file a request for reconsideration with the Board. 
(c) To file a request for reconsideration, you must notify the Board in writing within sixty (60) days 

of the effective date or date of publication of the notice, whichever is earlier, for which 
reconsideration is requested. 

(d) It is your responsibility to provide the Board with sufficient narrative evidence and argument to 
show why the action by the Board should be reconsidered. The Board will accept a request for 
reconsideration only if it is based upon information not previously considered by the Board, 
demonstrates that the existing information used by the Board is incorrect, or demonstrates that 
the Board’s interpretation of information, applicable law, or regulation is in error or contrary to 
existing law. You must include the following information in your request for reconsideration:  
(1) Your name, and mailing address; 
(2) The action which you request be reconsidered and the date of Federal Register publication of 
that action; 
(3) A detailed statement of how you are adversely affected by the action; 
(4) A detailed statement of the facts of the dispute, the issues raised by the request, and specific 
references to any law, regulation, or policy that you believe to be violated and your reason for 
such allegation; 
(5) A statement of how you would like the action changed. 

(e) Upon receipt of a request for reconsideration, the Board shall transmit a copy of such request to 
any appropriate Regional Council and the Alaska Department of Fish and Game (ADFG) for 
review and recommendation. The Board shall consider any Regional Council and ADFG 
recommendations in making a final decision. 

(f) If the request is justified, the Board shall implement a final decision on a request for 
reconsideration after compliance with 5 U.S.C. 551–559 (APA). 

(g) If the request is denied, the decision of the Board represents the final administrative action. 
 


